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Other documents

The Council established its Rules of Order, its Code of Conduct (available in Dutch
and English), its vision, mission and slogan. The Council also submitted a draft
amendment of its ordinance to the Government.



3.2. Advices

Below are 4 short summaries of 4 advices of the Council and some summaries of
explanatory reports from Government on the advice of the Council, which based on
the governance publicity ordinance can be made publicly available.

Please be advised that no rights can be derived from the below translations of the
advices of the Council and the explanatory reports from Government on the advice of
the Council. The Dutch version of the advices and explanatory reports from
Government on the advice of the Council prevails.

Visit our website www.councilofadvicesxm.com for all the public advices of the

Council, as well as other information on the Council. A digital version of this annual
report is also available on the website.

3.2.1. Advice RVA no. SM/05-11-LV

Advice
Date advice of the Council: March 8", 2012
Summary: The draft ordinance aims to introduce a public

holiday on which the day that slavery was
abolished, which is the 1st of July, is to be
remembered, due to the historical importance,
the meaning of self-consciousness and self-esteem
and the cultural change that this day has caused.
Conclusion: The Council advises Government not to send this
draft ordinance to Parliament, unless the
observations of the Council have been considered.

Due to the economic and social importance of the proposed law, the Council
suspended its advice until the Social Economic Council had been heard.

With regard to the topic, the Council drew specific attention to the question whether
Emancipation Day should be an extra holiday, or if an existing holiday would be
replaced with the introduction of the Emancipation Day; a question left unanswered by
the Government at that time. The Council advised that it should be clear what the
exact financial consequences would be for the private sector in Sint Maarten, should
the Government opt to add an extra holiday.

The Council explained that the current financial paragraph in the explanatory
memorandum does not meet the requirements as laid down in article 10 of the
National Government Accounting Ordinance.

The Council is of the opinion that Government takes the financial consequences
insufficiently into account. The Council advised Government to examine the financial
consequences thoroughly before deciding to implement an extra holiday.
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The Council stressed on the importance to amend all relevant other legislation. The
Council noticed for example that the Holiday regulation for secondary education
(Regeling vakantiedagen voortgezet onderwijs) is not mentioned in the draft. Based
on article 2 of this regulation schools can have a total of 61 free schooldays per year,
including all national holidays. The second paragraph of article 2 mentions the days
that there will be no school. The Council is of the opinion that the 1st of July should
be added to this listing.

Summary of the explanatory report from Government on the advice of the
Council regarding the advice dated March 8, 2012, RvA no. SM/05-11-LV

Government explains that NAf. 75.000,- is reserved for the festivities on that day. This
figure is explained in the multi-year budget of 2010 — 1014. The Ministry of Education,
Culture, Youth affairs and Sports provided for these expenses through budget posts
62002 until 62005, named “Performance and Celebration”.

Government is not in agreement with the expressed concerns of the Council
regarding the financial consequences for the business community, in the case that an
extra free holiday is implemented. To clarify the financial consequences a survey was
performed amongst several business sectors. The results of this survey showed that
2/3rd of the respondents do not expect any direct negative financial consequences for
their turnover. All respondents expressed that they foresee an increase in turnover the
day before, and the day after the celebrations.

Government refers the Council to the ordinance regarding Kingdom Day
(Landsverordening van de 3de juni 2008 houdende de invoering van een
Koninkrijksdag als feestdag voor de Nederlande Antillen). This particular ordinance
amended all necessary legislation and has shown to be complete so far.

3.2.2. Advice RVA no. SM/14-12-LB

Advice
Date advice of the Council: July 27", 2012
Subject: Draft decree, containing general measures

amending the remuneration regulation for civil
servants due to the adjustment of salaries with the
consumer price index.

Conclusion: The Council advises Government to adopt this draft
decree, containing general measures after attention
has been given to the observations of the Council.

The Council of Advice can agree with the proposal of the Government. The only

guestion the Council raised, is how the Government came to the sum of 10 million
guilders that are needed extra for the purpose of pensions. Due to this lack of clarity,
the Council was not able to advise on the question whether or not the estimated sum
would be realistic. Consequently the Council advised the Government to specifically
motivate the charges and to indicate what the estimated sum is based on, so that it



can be properly included in the budget.

Summary of the explanatory report from Government on the advice of the
Council regarding the advice dated July 27th, 2012, RvA no. SM/14-12-LB

Government will expand the explanatory notes to include a motivation concerning the
increase of costs regarding pensions. The increase of costs is associated with the
existing pension reserves that are to be increased with the increase of wages. The
pension reserves are valued at approximately NAf. 320.000.000,-. This figure will
increase with 3.2 percent. These expenses will be recovered from the employer and
not from the participants of the APS.

3.2.3. Advice RVA no. SM/17-12-LB

Advice
Date advice of the Council: September 13", 2012
Subject: Draft decree, containing general measures for the

alteration of the Landsbesluit bekendmaking en
wettelijke regelingen, for the appointment of a
general accessible electronic medium for the
placement of consolidated texts of legislation and
some other alterations.

Conclusion: The Council advises Government to adopt this draft
decree, containing general measures after taking
the recommendations of the Council into
consideration.

The Council commends Government on the proposal, as the availability of legislation
on the internet enhances the transparency and knowledge of the applicable
legislation. The Council did, however, address a few matters that required further
clarification.

The first matter concerned the discrepancy between the draft law and the
explanatory notes. Whereas the law stated that ‘other websites’ could be appointed on
which legislation can be published, the explanatory notes referred to ‘a website’ that
would have to be made to accommodate the publication. The Council advised to
correct the discrepancy. Furthermore the Council advised that it should be clear as to
whether or not the text is authentic. Lastly, the Council advised that, should
Government opt for the possibility to publish the legislation on several websites, these
websites should be appointed by ministerial decree.

The Council also proposed to regulate safety measures. The necessity to take such
measures is prescribed by article 10 Landsbesluit bekendmaking en inwerkingtreding
(AB 2010, No. 21). The Council was of the opinion that the draft law insufficiently
explained what security measures would be taken.
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According to the Council it was not clear in the draft decree, why it is necessary to
have the decree come into force retroactively. The law only allows this to happen when
there is a specific urgent reason for such. Therefore the Council advised Government
to give a further explanation on this matter. The Council was of the opinion that
retroactive implementation would only be possible if the consolidated texts of the laws
would have been ready by that date, as well as the assigned media, as those matters
cannot take place retroactively.

Due to the necessity of safety measures, the Council advised to revise the paragraph
on financial consequences. According to Government there were no financial conse-
guences and the motivation for this opinion was not provided. A motivation would be
necessary so that the requirements of article 10 of the National Government
Accounting Ordinance could be met.

Unfortunately the Council did not receive the summary of the explanatory

report from Government on the advice of the Council regarding the advice dated
September 13th, 2012 27th, 2012, RvA no. SM/17-12-LB

3.2.4. Advice RVA no. SM/18-12-LB

Advice

Date advice of the Council: 22" of August 2012

Subject: Draft decree, containing general measures,
amending the appendices of the Landsverordening
overgangsbepalingen van wetgeving en bestuur
and making adjustments associated with the
changed legal system, as well as several other
amendments.

Conclusion: The Council advises Government not to establish

this draft decree, containing general measures,
until the recommendations of the Council are taken
into consideration.

The Council is of the opinion that both the draft as well as the explanatory notes are
drafted clearly. The Council agrees that the possibility for Government to amend the
appendices through a decree, containing general measures, will come to an end on
October 10" 2012. The Council however maintains its position to extend the period as
mentioned in article 15 of the Landsverordening overgangsbepalingen van
wetgeving en bestuur until the 1st of March 2014 in the benefit of a proper
completion of the work (which requires a 2 year period to properly complete) and legal
certainty. The Council refers to his advice of August 9" 2012 (advice number: RVA
SM/16-12-0OA). After October 10" 2012, the appendices will have to be amended
through a national ordinance procedure.

Regarding appendix Il the Council notes that based on the constitutional democracy

it is not undesirable that Parliament is not involved when it comes to revoking

legislation on the basis of the respective appendix. After all, in the earlier mentioned
24



advice of August 9", the Council stated that for the revoking of legislation based on
appendix I, which means adding legislation to the list of appendix I, it has to be
associated with the change of the legal system related to 10-10-10.

The sentence “bedoeld in artikel 3 van de Landsverordening” (in English: “as
mentioned in article 3 of the ordinance”) is added to article | (A)(4)(2)(a) of the draft.
Adding this sentence will have as a consequence that legislation in association with
appendix Il can be amended or revoked via a national decree (Landsbesluit).
According to the opinion of the Council this added sentence would be contrary to
article 82 (and further) and additional article | of the Constitution. Article 82 and 83 of
the Constitution state that the establishment and also amendments are done by
Government and Parliament together. Furthermore, additional article | of the
Constitution states that amending and revoking legislation are done in accordance
with the Constitution. Because of the conflict with the Constitution, the Council
advised Government to delete the added sentence from the text of the draft law as
well as the associated text in the explanatory notes.

Furthermore, the Council is of the opinion that the proposed article | (A)(4)(3) of the
draft does not have a legal basis. Only the formal legislator is allowed to grant such
an authority. Therefore, the Council advised Government not to maintain the third
paragraph of this article.

The Council is of the opinion that it is not clear why retroactive implementation (in this
case) would be necessary. According to instruction 122 of the instructions for
legislations of Sint Maarten is retroactive implementation only applicable in cases of
special circumstances. The Council advised Government to provide clarity on this
point. Finally, the Council advised Government to include and to inform Parliament
about the proposed amendments accordingly.

Summary of the explanatory report from Government on the advice of the
Council (nader rapport) regarding the advice dated August 22nd, 2012, RvA no.
SM/18-12-LB

Government notes that it is undesirable to draft an ordinance extending the term
mentioned in article 15 of the Landsverordening overgangsbepalingen van wetgeving
en bestuur. Government is of the opinion that there is a reason for the 2-year term, for
example because of the importance of the principle of legal certainty.

The proposition to delete the sentence “bedoeld in artikel 3 van de Landsverordening”
(in English: “as mentioned in article 3 of the ordinance”) is not followed by
Government. According to Government, the legal system determines that all
legislation that is established, from that moment, should be read as if the amendments
were established in an applicable text (in Dutch: geldende tekst). Reference is made
to article 2 of the ordinance that states that legislation, listed in appendix I, are
amended according to that appendix. The only authorization given to Government is
that of publicizing these amendments through means of establishing applicable texts.

The Council noted in its advice that decrees, containing general measures revoking
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legislation is limited to cases associated with the changed legal system. However,
Government is of the opinion that article 15, second paragraph of the
Landsverordening overgangsbepalingen van wetgeving en bestuur should be
explained in a way that Government has the obligation to make an inventory of all
legislation and through a decree, containing general measures, revoking legislation
that Government deems necessary. Limitations are made in the Constitution and the
general principles of good governance. Government is in agreement with the advice
of the Council to state clearer in the draft law why retroactive implementation is
necessary and adjusted the draft accordingly.

Government understands the view of the Council with regard to including and
updating Parliament accordingly about the proposed amendments and decided to add
a paragraph to article 1 of Appendix I, to optimize the democratic control. The
paragraph regulates that such draft decrees, containing general measures, are
submitted first to Parliament before entering into force.
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Contact:

Council of Advice

E.C. Richardson Street # 13
Philipsburg

Sint Maarten

Tel: +1 (721) 542-0953

Fax: +1 (721)542-0963

Email: info@councilofadvicesxm.com
Website: www.councilofadvicesxm.com

Other websites:

Governor’s Cabinet: www.kabgsxm.com

Parliament of Sint Maarten: www.sxmparliament.org
Government of Sint Maarten: www.sintmaartengov.org

Links for legislation:

Legislation from 10-10-10:
www.Sintmaartengov.org

= Laws;

= Official Publications

Legislation prior to 10-10-10:
www.overheid.nl

= Lokale regelingen;

= Uitgebreid zoeken;

= Voormalige Nederlandse Antillen;
=> \ul in bijvoorbeeld: 02-10-10;

= Zoeken
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